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Dear Mr. Rolewick:
st for an opinion en the

sted in your letter:

iustmen ality of the State of Illinois
within the mesning and intent of the Sccial
Sﬁmrity En‘blim M.' Illo MO Sta‘h..

ch, 108 1/2, Art. 21, and can an agreement for
the purpose of extending the benefits of the
Federal Social Security insurance program to
those employees be entered into under the
provisions of that Act and Section 218 of the
Social Security Act (42 U.8.C.A, §418)2°
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You further state in part in your letter that:

"The Attorney Disciplinaty System was created
by Illinois Supreme Court Rules 751-756, dated

January 24, 1973, and effective February 1, 1973
" e }

The function of the Disciplinary System is to
maintain the Master Roll of the Attorneys and to
investigate into and prosecute complaints against
Illinois attorneys, whose conduct might tend to
defeat the administration of justice or to bring
the courts or legal profession into disrepute.

The Administrator of the System is appointed by
the Supreme Court of Illimois, but all other employees
(investigators, attorneys, secretaries, clerks,
bookkeepers, etc.) are solely under the jurisdiction
of the Administrator. E

The Commiasion obtains funﬁa from fees annually
assesged against Illinois attorneys. An attorney who
fails to remit his annual fee is not permitted to
practice law in the State of Illinois. The Commission
maintaine its own financial records, including dis-
bursements for expenditures and payroll, and collection
of fees.” ~
Section 3121(b) (7) of the Federal Insurance contribution

Act (26 U.8.C., 3121(b) (7)) exclndéazirnm Fedexal Social Security
coverage employees of a State and a'politicnl subdivision of a
State and any instrumentality that is “whoily owned” by a State
or political subdivision. Por such employees to receive Social

Security benefita, a special voluntary agreement must be entered
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into by the state with the Secretary of the United States
Department of Health, Education and J»mlfare ag provided in
section 218 of the Fedexal Social Security Act. (42 U.8.C.
418.) You have advised us that on June 1, 1973, the intarnal
Revenue Service ruled that the Attorney ‘Regist.ration commission &/
“is a wholly owned instrumentality of the State of Illinois®
within the meaning of section 3121(b)(7) of the Federal Insurance
Contribution Act and that Federal Secial SQc\i:ity coverage can
thusz be obtained only by an agreement under section 218 of the
soé:.ul Security Act.

However, this exclusion of Commission employees under
section 3121(k) (7) of the Federal Insurance Contribution Act
does not guarantee automatic inclusion by special agreement under
section 218 of the Fe&eral Social Security Act. Under section 218
a state by its law must authorize 6: enable the participation
of employees of the State, its political subdivisions and instru-
mentalities. Whether employees may be covered by agreement

depends upon the specific provisions and definitions of the

1/ By order of the Supreme Court, dated May 17, 1973, the name
of the Attorney Disciplinary System was changed to the
Attorney Registration Commission.




State's law,.

Undex the Social Security Enabling Act (Ill. Rev, Stat.
1973, ch. 108 1/2, pars., 21-101 thzough 21—313). the Social
Security unit of the State mm.oyeas' Retirement System of
Illinois is aumrized to enter into an agreement with the Secretary
of the Department ef nenl.th. Mucation and Welfare on behalf of
the State of Illinois for the apei:i.tic pnxpose pmvxded by
section 21-119 of the Social 8mr1ty Enaebling Act. (Ill. Rev,
Stat. 1973, ch. 108 1/2, par. 21~119.) This provision reads in
pertinent part as foliowss | |

“s @ * [Plor the purpose of extending the benefits

of the Federal Social Security insurance progrem

to employess of the State of Illinois, or of any

political subdivision thereof, or of any instru-

mentality of any one or more of the foregoing,

or to members of & Retirement Systen, with respect

to services specified in such agreement, which
constitute ‘employment®.”

An "instrumentality" is defined in section 21-107 of the Act
as followss |

“A juristic entity which is legally separate

and distinct from the State of Illinois and

its political subdivisions and whose employees
are not by virtue of their relation to such
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Juristic entity empleoyees bf the State of
Illinois or such political subdivisions.”

There are no definitive cases on the meaning of
either "instrumentality" or "juristic entity”. The word
“Juristic”, in the mn sense, mm‘;s ¢ relating to, created
by or recognized in law (Webster's Mew Third Int‘'l. Dict.,

p. 1227); of or pertaining to law or legality (American Heritage
Dict., p. 711); pertaining or helonging to or characteristic

of jurisprudence, or a jurist, ox the legal profession (Black's
Law Dict., 4th ed., p. 993.) An "entity” is a particular and
discrete unit (American, supra, p. 437): being of independent,
separate or self-contained existem | (webster's, supra, p. 758):
a real being (Black's, supra, p. 626.) In the context of section
21-107, an instrumentality of the state might thus be defined

as an independent, secparate, or discrete unit of the State,

vhich relates to, was created by or is recognized in law,

In gState v. Des Moines County, 149 N.W. 24 288 (Iowa
1967), the Iowa Supreme Court dealt t;ith the definition of
"juristic entity” u#daz a statute similar to Illincis'. In that

case the court determined that a drainage district came within
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the classification of a political subdivision or an instrumentality
of the State, or one of its political subdivisions or instrue
mentalities. In arriving at this wéélusion it noted that a
drainage district by statute hed Wer to levy special aseesaments
on lands located in tshe dlaﬁrict: thdt the specieal assesaments
could be spent only on order of the ﬁ’mams of the district
that the Trustees were vested with the power to scquire lands by
conveyance, lesse or eminent domain and further, that they mld
affect i'epalra and improvements, cnui into contracts, incur
indebtedness, authorize payment for the same and issue bonds.
It also noted that an organized drainage district was a political
subdivision of the county in which it was located. |

Ny predecessors have issued three opinions which deal
with the definition of instmntality as used in the Social
Security Enabling Act, supra. In an opinion issued June 29, 1953,
(1953 Op. Atty. Gen. 159), the Attorney General held that a -
multiple-county health department was an instrumentality within
the meaning of the Social Security Enabling Act, supra. He
noted that although such a department did not have authority
to levy taxes and was dependent m:u the respective mm:y boaxds
for funds with which to operate, it was suthorized by statute to
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enforce all State lawe pertaining to the preservation of health
and all county and municipal oidi.mncea.- except as othexwise
-aipeciﬁcany provided. It was also authorized to appoint officers
and employees, prescribs their powers and duties, £ix their
compensation and authorize payment 6! the same, and all other
~ Aepartment expenses from the county health fund of the counties
concernsd, .
In an opinion issued March 22, 1956, (1956 Op. Atty,
Gen. 101) the Attornsy General determined that a board of
managers of the community building fund of a township established
as provided by statute, was an instrumentality for the pﬁrp@s‘e
of the Social Security Enabling Act. He stated at page 103:
"Since the board of managers of the
township community buildinga, when established -
pursuant to referendum, issue the bonds, levy
the taxes, hire the employees, disburse all
funds, and prescribe the rules and regqulations
for use of the community dbuildings, all separate
and independent of any control by the electors
-of the town at the town meeting or by any
other officer of the town, it wonld secem that
such board of managers is a quasi corporation

or juristic entity which is legal\y separate
and distinct from the township, * # » =
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| In an 6pi.nion 1ssueﬂ Octeber 23, 1958, (1958 Op. Atty.
Gen. 244), the Atterney General detemined that a school district
was not an imtmmtal ity cf a ci.ty vihere the school district
was still epe:ati.ag under a apacial chaxmr issued to the city.
- which pmvided that t.he pleuary, mr ever the managsment and
operati.on of the public nch.oola in said city were veated iu a
common council of the city and the ci.ty itself was denominated
the school district, e school distri.ct. was z:ather 2 branch
of the city govarmmt. It was not a juristic entity and
therefore not an instrumentality. B |

The priox Attorney Generxal opinions indicate that an

instrumentality for purposes of the Illinois Social Security
| Enabling Act is a quasi-corporate entity 'cmateﬂ by law, It
should also be noted that the stﬁtutory definition requires that
such an mtityv be “geparate and diaﬁimt from the State of
Illinois and its political snbdi-viﬁéna *. ‘The étatutazily
defined ehaucﬁeriatica and umitatiém negate the possibility
that an instrumentality can be the creation of a branch of State
govermment lacking legislative power such as the executive or

judicial branches: nor can an 1thenta11ty ba the creation
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of a political subdivision unlesa authorized by éction of the
- General Assembly. An instrumentality under the State's Secial
Security Enabling Act must be independent and beyond control of
the sState of Illinois, its political veubd‘ivlsicna and itse
branches. Of course, the powsrs and duties of an instrumentality
may be modified by the same legislative process or in accordance
with the legislation by which it was created. A State constitution
Dy self-executing provisions may create an entity enjoying &
separate and aut;oméa constitutional status., However, the
Attorney Registration Commission enjoys no such status, not having
been created by constitution.

The General Assembly has the sole duty and responsibility
of legislation. (People v. Barnett, 344 I1l. 62.) There is
no legislative authority in the judicial branch to perfom |
legislative funetim which are within tha purview of the Gemral
‘Assembly. (Rarison v. Granite City Steel Co., 71 Ill. App. 24
$3.) This lack of power in the juﬂs.aiw obviously extends to
the creation of i.natmentautiea which, by definitlon. must be
"separate and aist.tnct from the State of Illinois and its
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political subdivisions”. The judiciary is a branch of State
government and any entity created hy.ie'in the exercise of
rule-making authority neceasaxily'weuld not be “sqpaxata and
distinct f£rom the State of Illinois",

Although the SQpreme_COurt.may-properly hire employees
and otherwise act to carry out the functions of the judicial
branch, it does not enjoy the xegislat;vn~pawnr reposed by the
people in the General Assembly to eréato by law a qnaai-eozpb:ate
or juriaﬁic entity which is legally separate and dtaitnct from
the State of zllinols; To concluﬁe otherwise would be to ignore
the doctrine of separation of powers.

Therefore; I conclude that the Commisszion is not in
instrumentality of the State of Illinois, as defined in th#
Social Security Enabling Act, supra, but rather that it is an
agency of the judicigl branch of the State oi Illincis.

There have been brought to my attention certain court
decisions of other sﬁéteu holding thnt the judiciary branches
in particular States hava inherent power to regulate and |

discipline the atﬁorneys practieing law therein or inharent
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power to integrate the bar. The authority of the judicial
branch of government of a particular*étate to provide for the
regulation of the bar and the administration of justice, of
course, must be determined by reference to the statutory and
constitutional law of such State. The question here presented
is entirely different, and therefore, I feel that such decisions
provide no guidance,  £§:@ the question under consideration is
whether the CDmmissiqn is an 1nstrumnnt§11ty. as defined by

a particular Illinois statute dealing specifically with the
subject of Secial Security coversge.

As I have previously duteéminedovtha Attorney
Regletration cummiasinn does not ceﬁaﬂwithin thgg definition
and the Commission is not an "instrumentality” as defined in
section 21-107 of the Illinois Social Security Act. Therefore,
the employeee 0f the Commission cﬁnnoﬁ be covered by an agreew
ment with the Social Security unit of the State Employees'
Retirement syntsoni Illinois premissd-cn that assumption,

I express no opinion as t§ ather avenues which might

be pursued under the Illinois Social Security Enabling Act for
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extending the benefits of the Federal Social Security insurance
program to the Comission employees, assuming altered conditions
and procedures,

Very truly yours,

ATTORNEY GBNBRAL




